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 Hambly ſbeweth, F | 

HAT, by a ſtatute of the 1 of the late King, chap. 11. 

entitled, An act to explain and amend the laws touching the e- | 

© Jeftions of members to ſerve for the commons in parliament, for that | 

«par: of Great Britain called Scotland, and ta reſtrain the partiality, an 
„ regulate the conduct of returning officers at ſuch elections, it is; inter 
alia, enacted, That if, at any mas- meeting. or meeting 
for election, any perſon claiming to be inrolled ſhall, by judge- 
0 ment of the n be refuſed to be admitted, or, if any per · 
. 1 t en 
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* ſon who ſtood upon the roll ſhall, by like judge nent, be ſtruck 
* off, or left out of the rol}; it ſhall and may be lawful for him 
* or them who is ſb refuſed to be admitted, or whoſe name is ſo 
* ſtruck off, or left out of the roll, to apply, (fo as ſuch application 
© be made within four calendar months after their being ſo re- 
* fuſed, ſtruck off, or left out), by ſummary complaint to the court 
of ſeſſion, who ſhall grant warrant for ſummoning the perſon or 
* perſons upon whoſe objection or objections he was refuſed to be 
admitted, or was ſtruck off, or left out, as aforeſaid, upon thirty 
| 1 votice to anſwer, aud {hall proceed to hear and determine 
* in a ſuümmary way on ſuch complaint. 

The complainer apprehending, that, in conſequence of an ob- 
jection ſtated to his claim to be admitted on the roll of freehold- 
ers ſor the ſtewartry of Kircudbrighr by Mr John Syme, at their 
Michaelmas-meeting upon the gth of October laſt, he was moſt il- 
legally refuſed to be added to that roll, prefers this complaint. to 
your Taratips itt ternis bf he ſtatate, in order that” you may ap- 
point his name to be inſert in that roll from which he has been 
ſo unjuſtly debarred. 

The titles on which he claimed to be admitted on the roll were 
as follows: 

Imo, Charter of reſignation under, the great ſeal, dated the toth 
of December 1766, in favour of George Home, Eſq; younger of 
Kames, of (inter alia), theſe parts and peitinents of the lands and 
barony of Heron, or Larg, viz. The thirty ſhiling-lahnd''df Drum- 
naught, and Glengarrane, and ten, ſhilling- land of Troqunnock, 
with the teinds, multures, fiſhings, and other parts, pendic les, and 
pertinents thereof, all lying in the pariſh of Monigate: and ſtew - 
artry of Kirkcudbright. 2 5 % 
| 2d, Diſpoſition by the ſaid George Home, i in 3 of 5 Gf 
Captain Baſil Heron, dated the 28th of February 17%, regiſtued 
in the bocks of ſeſſion che 224 of March. 1768, whereby he dil: 
poned to him, his heirs and aſſignees, beritably and irredeemably, 
theſe parts and-portions of the ſaid lands and barony of Heron 
particularly above mentioned, with the teinds, multures, fiſhings, 
and other pertinents thereof, to be holden” of his Majeſty ; which 

| | diſpoſition 


{ tz /) 
dichten cvnitains an ctTigeificnt to Tofeft the compliiner in the 
lindsafid others above mentioned, ſb diſponed to him, and con- 
veys to him the writs and Gale, Gbede thereof, and particularly the 
foreſaid charter of reſignation and ptecept of ſeiſin therein con 
tified, in ſd fat us they concern tHeſe lands. 
ztio, Inſtrument of ſeiſin in the lands and others Vetore mention · 
ed, in favout 6f che faid Captain Baſil Heron, following upon 
the ſaid charter and precept of ſeiſin cherein contained, and diſpo 
ſirion aboye retited, dated the eth, and regiltred in the particular 
regilter of ſeilines kept at Dumfries for the above mentioned ſtew- 
arty, the Toth day of March 1767. e l e de W it 
406, Extract 'of the. pecial retour "his ad ed Le 1 Gordon 
of Lochinvar, as heir to the alſo deceaſed Sir Robert” Cortes of 
Lochinvar bis fat Cr, expede. befor ; „ duft of Nickcud- 


biiglir the 24" Fe ruary 1 e ears, < 10 xetoured, to the 
a u 


cha edt whereby” the ld naught ahd Glengar- 
rätte are retort te a tie nat ta, auch thi las lands of 
e e Or e extept making . 
gether a forty 1h ling land of old Extent, 

Altthe above kt Ae having TI Been praduced to ther meet-. | 
ing, and compared: with the claim, it was 88 580 by John Syme of 
Meikle Culloch i in behalf of himſelf, and thoſe who ſhall adhere to 
him, That, although the claim is, to be, inrolled on two different 
latids, e iz. Drumnaught and Ee) LE and ten chilling: land of 
Torquhinock; yet it appears from the infeftment, that the ſame was 
only taken upon the ground of the lands of Torquhinnock ; and, 
though the charter does contain a diſpenſation to Mr Home, in 
whoſe favour the ſame is granted, for taking infeftment upon 
the lands of Little Park contained i in the ſaid charter, or upon the 
ground. of any other part of the lands thereby diſponed ; ; yet * 


was only 1 5 to Mr Home himſelf; | or, at leaſt, could only 
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1 different parts t to different perfons, be broke oy union In, 
ated by that charter, he could not convey the benefit of that diſ. 
penſation to apply to every perſon to whom he might diſpone; 

for 
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for that would be communicating or creating different diſpenſa - 
tions, which only the ſovereign has power to grant; and, in point 
of fact, the diſpoſition by Mr Home to Captain Heron does not 
convey the benefit of that diſpenſation: And therefore, as the 
claimant is only infeft in one of the lands upon which he claims. 
to be inrolled, he cannot be added to the roll. 

To this objection, it was anſwered by James Laurie of Barnſoul, 
(one of the treeholders preſent, and who had preſented , Captain 
Heron's titles for inrollment to the meeting, ) That the clauſe of 
union in the charter from the crown gives a power to the crown- 
vaſſal to take infeftment upon any part of the lands; and that it 
is not in virtue of the right granted by Mr Home that infeftment 
is taken, but in virtue of the precept of ſeiſine contained in th, 
charter under the great ſeal, containing the foreſaid diſpenſation, a 
which infeftment has been taken i in this caſe: That this doctrine 
is now finally eſtabliſhed a late folewn. judgment in the laſt 
reſort: And therefore che objection ought to. be repelled, and the 
claimant admitted to the roll. 

Wich objeRtion and anſwer being conſidered by che meeting, 
they, by a great majority, refuſed to admit the claimant, Baſil He- 
ron, to the roll. Whereupon the Faid James Laurie and Robert 
Rae of Peartree, (another freeholder, ) diſſented trom the judgment 
of the court, proteſted for remeid of law, and took inſtruments 
thereupon. To which diſſent Alexander Copland of Collieſton ad- 
hered. 

The judgment referred to in the anſwer by Mr Laurie, was pro- 
nounced in a caſe from the county of Forfar, ſo late as the year 


1768. The caſe wan Mr Skene of Skene and Mr Douglas of 


Bridgetoun. Two of the freeholders of that county preferred a com- 
plaint to your Lordſhips againſt the inrollment of John Spence 
town-clerk of Brechin, at the Michaelmas meeting in October 1 767. 
The complaint was founded on ſundry objections; but one of 
them in particular was the very ſame with the objection made to 
Captain Heron's claim, viz. That infeftment was taken in virtue 
of the diſpenſing clauſe, and not upon the particular lands diſpo- 
ned 


% 


Co: 


ned; and your Lordſhips, of this date, upon adviſing 8 com- Jan. 19. 


plaint, anſwers, replies, and duplies, repelled the other 8 
but ſuſtained the objection proponed to the validity of the ſeiſine; 
found, that the frecholders did wrong in admitting John. Spence 
upon the roll: And therefore granted warrant to, and ordained 
the ſheriff-clerk of the county to expunge his na me from the roll. 
But this Judgment was immediately carried to the houſe of Lords 
by an appeal; and, being heard at their bar in February 1768, it 
was reverſed. 

The complainer therefore muſt now hold it as an adjudged 
point, that lands in a crown*charter" containing a clauſe of union, 
and-declaring infeftment to be taken at a principal meſſuage, or up - 
on any ol her part of the lands, though ever ſo diſcontiguous, is 
good for the hole, notwithſtanding that theſe lands ſhall be con- 
veyed to ſundry third parties, provided their infeftments are ta- 
ken in virtue of the precept contained in the charter. And the 


complainer does, with ſubmiſſion, apprehend, that his caſe is ſtill 


more favourable than the one above mentioned; becauſe his in- 


feftment was actually taken upon one of the {wo parcels of land 


conveyed to him by the diſpoſition from Mr Home. 


In the objections, it is ſaid, That the benefit of the diſpenſing | 


clauſe was not -conyeyed to the complainer. But, upon this 
point, he begs leave to differ from the objector; as, by the diſpoſi- 
tion, all titles to the lands are conveyed to hin; and more par- 
ticulary, the charter and precept of ſeiſin, which, of courſe, does 
carry every clauſe contained in them: And as the charter is 
to heirs and aſſignees, ſo alſo, of courſe, every clauſe in favour of 
the diſponer muſt tranſmit to his affignee; a doctrine which, 
the complainer apprehends, is perfectly conſiſtent with the ſtrict- 


eſt ideas of feudal principles. And he has been informed, that it 


was the very medium on which the deciſion of the houſe of Lords 


was pronounced in the above mentioned caſe from Forfar. Vour 


Lordſhips well know, that infeftment is not taken in virtue of the 
diſpoſition, but in virtue of the precept in the charter, which falls 


to be regulated by the antecedent diſpenſing clauſe. It is 


B not 
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not hujus loci to impugn the power of the crown in virtually u- 
niting what is naturally disjoined by ſuch diſpenſing clauſes ; 
but, ſince theſe are cloathed with the ſanction of immemorial u- 
ſage, a ſeiſin on feudal principles would be void and null, if taken 
diſconform to its warrant, which the charter alone is. 

The complainer ſhall trouble your Lordſhips with no further 
obſervations on this objection, as he is confident it cannot have 
eſcaped your notice, that it has been invariably over-ruled 1 0 re- 
peated deciſions of the houſe of Lords. 


May it therefore pleaſe your Lordſhips to gan, warrant ar oor 
ſerving, this complaint upon the, ſaid Mr; Jolm | Syme perſo- 
nally, or at his dwelling-place, 1f- within Scotland; and 
if forth thereof, at the market-croſs of Edinburgh, pier 
and ſhore of Leith; and to ordain him to put in anſwers. 
thereto within thirty days after ſuch ſervices Aud, upon the 
merits of the complaint itſelf; to find, That the meeting; of free. 
holders did wrong in refuſing to admit the complainer upon 
the roll; and therefore to ordain him to be added to the ſaid 
roll; and to give the neceſſary e 10 dee that or- 
der into execution. | ny 
According to juſtice, ce. 111 
7 ALES, FERGUSSON. 


